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The paper provides Governors with an update on: 
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RSCH Merger 

 

1. Purpose – the purpose of the paper is to update the Council on a number of 
Governor related matters in conjunction with the proposed merger with Royal Surrey 
County Hospital (RSCH). These include: 

- The shadow board appointment  process (section 2); 

- The method of voting  for the proposed merger (section 3);  

- The assessment criteria  to be used by Governors (section 4); and 

- The merged Trust Constitution (section 5). 

2. Shadow Board Appointments – The ASPH Governor Nominations 
Committee and the Lead Governor are representing the Council of Governors on the 
joint nominations group who are running the appointments of the Shadow Board 
Chair and Non-executive Directors. The ASPH representatives are: 

- David Frank (Public Governor; Surrey Health, Lead Governor) 

- Maurice Cohen (Public Governor; Woking and Guildford) 

- Godfrey Freemantle (Public Governor; Hounslow and Richmond) 

- Sue Harris (Staff Governor; Nursing & Midwifery) 

- Chris Howorth (Appointed Governor, Royal Holloway) 

- Steve McCarthy (Public Governor; Elmbridge) 

The joint nominations group met on 29th January 2016 and ratified/agreed: 

- The Chair/NED job descriptions and person specifications; 

- The Chair/NED remuneration and time commitment; 

- The competencies being sought from the non-executives; and 

- The appointment process and project plan.  

2.1 Appointment process: The process for the appointment of the Chair, NEDs and 
Chief Executive is being supported by recruitment consultants (Harvey Nash). The 
process was commenced on 12th February with advertisements on a number of 
online websites. 

 The indicative timelines for the appointments are detailed below: 
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Indicative Timetable  

 CHAIR NEDs CEO 

Advertisement online 12/02 12/02 12/02 

Closing date 7/03 21/03 6/04 

Final interviews 23-24/03 11-13/04 25/04 

 

3. Method of Voting – a meeting of the Governors was held on 2nd February 2016 
to discuss the method of voting for the Governor vote on the merger.   

3.1 Background – the 2012 Health and Social Care Act and relevant Monitor 
guidance (Your statutory duties: A reference guide for NHS foundation trust 
governors; August 2013) notes that: 

“More than half the members of the full council of governors must 
approve any application by the trust to merge with or acquire another 
trust, separate the trust into two or more new NHS foundation trusts or 
to be dissolved. This means more than half of the total number of 
governors, not just half the number that attends the meeting at which 
the decision is taken” 

 

In terms of the procedure of voting the guidance notes that: 

“Voting procedures, including any rules on the Chair’s vote, casting votes 
or abstentions should be determined locally” 

It is important that the Council of Governors agree the method of voting for the 
proposed vote on the merger. As noted in the guidance, for the Governors to approve 
“more than half of the total number of governors” need to vote in favour. Hence it is 
important that every opportunity is made available for Governors to be able to attend 
the meeting. This will be done by early scheduling of the meeting(s) which will 
consider, and ultimately, vote on the merger. 

3.2 Proxy voting – The ASPH Trust Constitution does not currently permit proxy 
voting. Paragraph 4.19 of Annex 7 of the Standing Orders of the Council of 
Governors states: 

“In no circumstances may an absent Governor vote by proxy. Absence is 
defined as being absent at the time of the vote” 

 

The meeting of Governors on the 2nd February discussed this method of voting and 
did not come to an agreement in terms of how this should be conducted. The 
meeting attendees agreed that the matter should be discussed and decided at the 
March Council of Governors. The meeting discussed the possibility of adding a proxy 
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voting provision to the Constitution and leaving it to the discretion of the Chairman as 
to whether this provision would be used, decided on a meeting by meeting basis.  

One matter which would also need to be decided is how the proxy is conducted. The 
attendees of the meeting on the 2nd February agreed that, unlike companies, only the 
Chairman or a fellow Governor could cast a proxy vote on behalf of the absent 
Governor and that this could either be directed in advance (for the Chairman to cast) 
or at the discretion of the Governor who has been given the authority by the absent 
Governor.  

The Council of Governors are asked to discuss and A GREE: 

- whether provision for proxy voting is added to the ASPH Trust 
Constitution; and 

- that a proxy vote can only be cast by the Chairman (directed in advance) or 
a fellow Governor (at their discretion at the meeti ng). 

 If the proxy voting provision is added to the Trust Constitution the wording would be: 

“At the discretion of the Chairman proxy voting may be used for a meeting of 
the Council of Governors. In this instance a Governor may grant a ‘proxy’ or 
their power to vote in their absence at a Council of Governors meeting. 

a. The Proxy must be in writing and signed 

b. The Proxy must be lodged with the Company Secretary at Trust 
Headquarters no later than 24 hours before the meeting. No proxies 
will be allowed after that deadline. Proxies will be date and time 
stamped on receipt. 

c. Proxies will be revoked by: 

i. The filing of a subsequent proxy (before the above time limit) in 
which case the later proxy revokes the former; 

ii. The resignation or death of a Governor; 

iii. The attendance of the Governor in person at the meeting. 

3.3 Council meeting – the nature of the vote and the forum where this is conducted 
is to be determined by the Governors. The meeting on the 2nd February discussed 
this point and recommended that the Governor vote on the merger should be 
conducted at a Council meeting which is open to the public and the vote should be 
conducted by a show of hands. 

The Council of Governors are asked to discuss and A GREE that the final 
Governor vote on the proposed merger is held in an open Council meeting with 
the vote being conducted via a show of hands. 
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4. Assessment criteria - a meeting of the Governors was held on 2nd February 
2016 to discuss the assessment criteria for the Governor vote on the merger. 

4.1 Background - The Governors must approve the decision of the Trust Board to 
merge. This approval will take place after the Monitor (soon to be NHS Improvement) 
assessment and after the respective Trust Board approval. Under the current timeline 
this vote is likely to be in early September. 

The assessment criteria (enclosed at Appendix 2) was developed by Hempsons 
Solicitors following their session with RSC and ASP Governors on 19th and 23rd 
November respectively. The criteria was circulated to all Governors on 14th 
December 2015 requesting comments and were subsequently discussed at the 
meeting of Governors on 2nd February 2016.  

The Governors present on the 2nd February agreed that the criteria, as presented, 
provided a useful gauge to Governors on the areas they should focus on and obtain 
assurance from the NEDs on actions taken and mitigations sought. 

The meeting agreed that the process for the Governor vote would probably involve 
one to two meetings to discuss each of the sub criteria and the appropriate 
supporting evidence which the Trust Boards would have ascertained and assessed.  

The Council of Governors are asked to AGREE the ass essment criteria to be 
used in conjunction with the vote on the proposed m erger with RSCH.  

 

5. Merged Trust Constitution  

The merged Trust Constitution was endorsed by the Council of Governors on 11th 
December 2014 following discussion, review and agreement by the joint governor 
constitution and governance group. This constitution was previously endorsed by the 
respective Trust Boards in September 2014.  

The Constitution was also presented to the RSCH Council of Governors on 11th 
December for approval. RSCH Governors endorsed the Constitution but requested 
two revisions were made: 

1. For the constituencies of Guildford and Spelthorne to increase their number of 
public Governors from two to three increasing the total number on the Council of 
Governors to 32 (refer Appendix 1 for the complete composition of the Council). 
Previously Guildford and Spelthorne were losing a publically elected Governor 
due to having an appointed borough council governor. The ASPH 
representatives of the joint governor constitution and governance group 
have expressed their support for this revision.  

2. For Health Care Assistants to sit within the Nursing and Midwifery staff governor 
constituency as they do at RSCH rather than within ‘Health Care Assistant, Allied 
Healthcare Professional & Healthcare Scientist Staff’ as they do at ASPH. Sue 
Harris (Staff Governor for ‘Nursing and Midwifery’)  and Paul Wills (Staff 
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Governor for Health Care Assistant, Allied Healthca re Professional & 
Healthcare Scientist Staff’) have expressed their s upport for this revision . 

The Council of Governors are asked to AGREE to thes e revisions to the 
merged Trust Constitution. 

 

6. Recommendation 

The Council of Governors are asked to: 

- Note progress with the shadow board appointments; 

- Agree whether provision for proxy voting is added t o the ASPH Trust 
Constitution and if so, that a proxy vote can only be cast by the Chairman 
(directed in advance) or a fellow Governor (at thei r discretion at the 
meeting). 

- Agree that the final Governor vote on the proposed merger is held in an 
open Council meeting with the vote being conducted via a show of hands; 

- Agree the assessment criteria; and 

- Agree the two changes to the merged Trust Constitut ion. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Paper 6.1  

Appendix 1 - Merged Trust Constitution – compositio n of the Council of 
Governors 

 Constituency*** Number 

of seats 

 Constituency  Number 

of seats 

P
U

B
LI

C
  

Guildford* 3 

S
T

A
F

F
 

Medical & Dental 1 

Waverley 3 Nursing & Midwifery 1 

Woking  3 Scientific/Allied Health 1 

East Hants 1 Ancillary, Admin 1 

Spelthorne* 3 Volunteers 1 

Runnymede 2 Staff Governors 5 

Elmbridge 2 
A

P
P

O
IN

T
E

D
 

Surrey County 

Council 

1 

Hounslow 1 University of Surrey 1 

Public Governors 18 
Royal Holloway 

University 

1 

Patient Governors** 3 
Guildford Borough 

Council 

1 

 

Runnymede Borough 

Council 

1 

Spelthorne Borough 

Council 

1 

Appointed Governors 6 

  Council of Governors 32 

*Constituencies which have three public Constituency seats and an appointed Borough Council representative 

were previously due to lose one elected public Governor. This has been revised. 

**Previously represented areas of Chichester, Mole Valley, Windsor & Maidenhead, Surrey Heath and 

Richmond would be represented by the Patient Constituency. 

***Previous ASPH Constituency boundaries would be expanded to incorporate the entire local authority 

boundaries of Elmbridge and Hounslow to ensure alignment with previous RSCH public constituencies. Not 

relevant for Surrey Heath, Windsor & Maidenhead and Richmond as these are represented by the Patient 

Constituency in the future Council. 
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Appendix 2 – Criteria for Governors to Approve Merg er 

Introduction 
 
In accordance with legislation, Governors must hold the non-executive directors to account, 
both individually and collectively, for the performance of the board of directors, and represent 
the interests of the NHS foundation trust members and the public.   

It is a decision of the board of directors as to whether the merger should proceed but this is 
conditional on majority approval of the total number of the trust’s governors. 

The trust board must help governors make a good decision by providing as much 
information as reasonably possible for them to be able to make an informed judgement and, 
consistent with the general requirement for NHS foundation trusts, ensure that the governors 
are equipped with the skills and knowledge they need to fulfil their role. 

 
Criteria 
 
In accordance with Monitor’s guidance1, in order to give their approval governors are 
responsible for satisfying themselves that the board of directors (that is, executive and non-
executive directors collectively) has: 

• been thorough and comprehensive in reaching its proposal (that is, has undertaken 

proper due diligence) (‘evaluation criteria 1’)  

• obtained and considered the interests of trust members and the public as part of the 

decision-making process (‘evaluation criteria 2’) 

Table 1 identifies evaluation criteria 1 and 2 and sub-criteria of each. 

Taking this guidance into account, governors should make their decision based on whether 
or not they are satisfied that they have confidence that appropriate assurance has been 
obtained in relation to evaluation criteria 1 and 2 and the sub-criteria of each set out in Table 
1.  

Provided appropriate assurance is obtained, governors should not unreasonably withhold 
their consent for the merger to go ahead. 

 

                                                           
1 Section 7.1 of Supporting NHS providers: guidance on transactions for NHS foundation trusts, 

Monitor, updated March 2015 
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Table 1  

 

Criteria and sub -criteria  Supporting evidence  Decision  

Criteria 1:  Board has been thorough and comprehensive in reaching its proposal (that is, has 

undertaken proper due diligence) 

Sub-criteria A:  Board has received 

assurance in relation to operational 

performance matters (as defined in the scope 

of due diligence undertaken) and clinical 

matters (as defined in the scope of due 

diligence undertaken) 

Operational performance due 

diligence reports 

Clinical due diligence reports 

Full Business Case and Long Term 

Financial Plan 

 

Sub-criteria B:  Board has received 

assurance in relation to quality governance  

Quality governance due diligence 

reports 

Independent opinion of reporting 

accountants 

 

Sub-criteria C:  Board has received 

assurance in relation to financial reporting 

procedures  

Financial due diligence reports 

Independent opinion of reporting 

accountants 

 

Sub-criteria D:  Board has received 

assurance in relation to working capital  

Financial due diligence reports 

Independent opinion of reporting 

accountants 

 

Sub-criteria E:  Board has received 

assurance in relation to post-transaction 

integration plan  

 

Letter from Monitor confirming 

issuance of amber or green risk 

rating (including, where relevant, 

subject to mitigation of any 

identified risks) and supporting 

documentation following Monitor 

review 

 

Sub-criteria F:  Board has received 

assurance in relation to legal matters  

Due diligence reports 

Proposed new Constitution 

 

Sub-criteria G:  Monitor has reviewed the Letter from Monitor confirming  
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transaction and the Board has received the 

outcome of Monitor review  

issuance of amber or green risk 

rating (including, where relevant, 

subject to mitigation of any 

identified risks) and supporting 

documentation following Monitor 

review 

Sub-criteria G.A (if relevant):  Board has 

satisfied itself that appropriate mitigations 

have been identified in relation to any risks 

identified by Monitor as part of its review 

Documentation submitted to 

Monitor as evidence of risk 

mitigations 

 

Sub-criteria H:  Board has received 

assurance in relation to CQC registration of 

new trust  

Letter from CQC confirming 

registration 

 

Sub-criteria I:  Board has received assurance 

in relation to membership of NHSLA schemes 

including the Clinical Negligence Scheme for 

Trusts, the Existing Liabilities Scheme, the 

Liabilities to Third parties Scheme and the 

Property Expenses Scheme 

 

Letter from NHSLA confirming 

membership  

 

Sub-criteria J:  Board has received 

assurance in relation to commissioner 

support 

Letter of support from 

commissioners 

Commissioning contracts  

 

Sub-criteria K:  Board has made a 

recommendation to the governors to approve 

the merger 

Letter from Board recommending 

approval of the merger 

Transaction Agreement, if 

applicable 

Draft letter of application to Monitor 

in approved form by the Board  

 

Criteria 2:  Board has obtained and considered the interests of trust members and the public as 

part of the decision-making process 

Sub-criteria A:  Board has engaged with and 

considered interests of public members and 

Engagement plan and evidence of 

its development with Governors 
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patient members  and other stakeholders. 

Independent evaluation of 

engagement 

Constitution 

Sub-criteria B:  Board has engaged with and 

considered interests of staff  

Engagement plan and evidence of 

its development with Governors 

and other stakeholders. 

Independent evaluation of 

engagement  

Constitution 

 

 
 
 

 

 


