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ASHFORD & ST PETER’S HOSPITAL NHS FOUNDATION TRUST

PATIENT CONSENT POLICY

This policy is based on the Department of Health’s Good practice in consent
implementation guide (Department of Health 2002)
See also: Guidelines for the producing patient information
http://trustnet/info/guide.html
Publication & provision of patient Information policy.
http://trustnet/documents/menu131.htm
Guidelines for using interpreting services
http://trustnet/documents/menu818.htm
Guidance for Doctors on post-Mortem examination.
http://trustnet/documents/menu852.htm
Post-mortem examination: Code of practice and standards (Human
Tissue Authority)
https://www.hta.gov.uk/sites/default/files/Code%20B.pdf
Resuscitation and ReSPECT policy
http://trustnet/documents/menu808.htm
Assessing a patient’s mental capacity to make decisions
http://trustnet/docsdata/mentalcapacity/assessment.html
Mental Capacity Act 2005 http://www.legislation.gov.uk/ukpga/2005/9/contents
Mental Capacity Act 2005 Code of Practice
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
I

INTRODUCTION
Why consent is crucial
1.
Patients have a fundamental legal and ethical right to determine what happens to
their own bodies. Valid consent to treatment is therefore absolutely central in all forms of
healthcare, from providing personal care to undertaking major surgery. Seeking consent is
also a matter of common courtesy between health professionals and patients. For consent to
be valid, it must be given voluntarily by an appropriately informed person who has the
capacity to consent to the intervention in question (this will be the patient or someone with
parental responsibility for a patient under the age of 18, someone authorised to do so under
a Lasting Power of Attorney (LPA) or someone who has the authority to make treatment
decisions as a court appointed deputy). Acquiescence where the person does not know
what the intervention entails is not ‘consent’.
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The Human Rights Act 1998 came into force in October 2000, giving further effect in the UK
to the rights enshrined in the European Convention on Human Rights. All public authorities
are required to act in accordance with the rights set out in the Human Rights Act, and all
other statutes have to be interpreted by the courts so far as possible in accordance with
those rights. The main articles that are likely to be relevant in medical case law are Article 2
(protection of the right to life), Article 3 (prohibition of inhuman or degrading treatment) and
Article 5 (the right to liberty).
Compliance with the Human Rights Act is largely reflected in existing good ethical practice,
but all health practitioners should be aware of the Human Rights Act and ensure that they
act in compliance with it. The British Medical Association (BMA) has a handbook of ethics
and law that gives advice on how the Human Rights Act relates to a range of relevant
issues.
This policy
2.
The Department of Health has issued a range of guidance documents on consent and
these should be consulted for details of the law and good practice requirements on consent.
There have been a number of legal cases that health professionals should be aware of: see
Appendix F. This policy sets out the standards and procedures at Ashford & St Peter’s
Hospitals NHS Foundation Trust. Health professionals should comply with the guidance.
While this document is primarily concerned with healthcare, social care colleagues should
also be aware of their obligations to obtain consent before providing certain forms of social
care, such as those that involve touching the patient or client.
What consent is – and isn’t
3.
“Consent” is a patient’s agreement for a health professional to provide care. Patients
may indicate consent non-verbally (for example by presenting their arm for their pulse to be
taken), orally, or in writing. For the consent to be valid, the patient must:


be competent to take the particular decision;



have received sufficient information to take it; and



not be acting under duress.

4.
The context of consent can take many different forms, ranging from the active request
by a patient for a particular treatment (which may or may not be appropriate or available) to
the passive acceptance of a health professional’s advice. In some cases, the health
professional will suggest a particular form of treatment or investigation and after discussion
the patient may agree to accept it. In others, there may be a number of ways of treating a
condition, and the health professional will support the patient to decide between them. In
many cases, ‘seeking consent’ is better described as ‘decision-making’: the patient and
health professional need to come to an agreement on the best way forward, based on the
patient’s values and preferences and the health professional’s clinical knowledge.
5.
Where an adult patient lacks the mental capacity (either temporarily or permanently) to
give or withhold consent one adult may not provide consent for the medical treatment of
another adult. There are two exceptions under the Mental Capacity Act 2005 as explained in
Section VII).
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6.
However, treatment may be given if it is in a patient’s best interests, as long as it has
not been refused in advance in a valid and applicable advanced decision and must be the
least restrictive intervention. For further details on advanced decisions see the Department of
Health’s Reference guide to consent for examination or treatment (chapter 1, paragraph 19)
https://www.gov.uk/government/publications/reference-guide-to-consent-for-examination-ortreatment-second-edition & The Mental Capacity Act Code of Practice.
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
Guidance on consent
7.
The Department of Health has issued a number of guidance documents on
consent, and these should be consulted for advice on the current law and good practice
requirements in seeking consent. Health professionals must also be aware of any
guidance on consent issued by their own regulatory bodies.

II



Reference guide to consent for examination or treatment provides a comprehensive
summary of the current law on consent, and includes requirements of regulatory
bodies such as the General Medical Council where these are more stringent. Copies
may also be accessed on the Internet at
https://www.gov.uk/government/publications/reference-guide-to-consent-forexamination-or-treatment-second-edition.



12 key points on consent: the law in England is a one-page document which
summarises those aspects of the law on consent which arise on a daily basis and is
attached at Appendix A. Further copies are available from
http://www.wales.nhs.uk/Publications/keypoints-e.pdf.



Specific guidance, incorporating both the law and good practice advice, is available
for health professionals working with children, people with learning disabilities and
senior adults. Information is available in
https://www.gov.uk/government/publications/reference-guide-to-consent-forexamination-or-treatment-second-edition and
https://www.gov.uk/government/publications/health-and-social-care-workersmental-capacity-act-decisions

DOCUMENTATION
1. For significant procedures, it is essential for health professionals to document clearly both
a patient’s agreement to the intervention and the discussions which led up to that
agreement. This may be done either through the use of a consent form (with further detail in
the patient’s notes if necessary), or through documenting in the patient’s notes that they
have given verbal consent.
Written consent
2. A signature on a form is one form of evidence that the patient has given consent, but is
not proof of valid consent. If a patient is rushed into signing a form or has insufficient
information, for example; then consent may not be valid, despite the signature. Similarly, if a
patient has given valid verbal consent, the fact that they are physically unable to sign the
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form is no bar to treatment. Patients may, if they wish, withdraw consent after they have
signed a form.
It is rarely a legal requirement to seek written consent. ,The Mental Health Act 1983 and the
Human Fertilisation and Embryology Act 1990 require written consent in certain
circumstances.
It is good practice to get written consent if any of the following circumstances apply:


the treatment or procedure is complex, or involves significant risks (the term ‘risk’ is
used throughout to refer to any adverse outcome, including those which some health
professionals would describe as ‘side-effects’ or ‘complications’)



the procedure involves general/regional anaesthesia or sedation



providing clinical care is not the primary purpose of the procedure



there may be significant consequences for the patient’s employment, social or personal
life



the treatment is part of a project or programme of research approved by this Trust.

As above, patients may withdraw consent at any point in time. The patient’s request must be
adhered to. Patients who withdraw consent should be told of the risks/dangers of discontinuing
a procedure/care element and this must be documented in the clinical notes. After a suitable
interval, guided by the clinical situation, the clinician should speak with the patient to re-assess
whether they may again consent to a procedure, where this is applicable. Consent may be
given to part of an examination/investigation, but not the whole part. If cycles of
giving/withdrawing consent occur then senior clinical advice should immediately be sought and
the situation risk-assessed.
4.
Completed forms should be kept filed in the patient’s record. A copy should be
provided to the patient for consent forms 1,2 and 3. Any changes to a form, made after the
patient has signed the form, should be initialed and dated by both patient and health
professional.
5.
It will not usually be necessary to document a patient’s consent to routine and low-risk
procedures, such as providing personal care or taking a blood sample. However, if you have
any reason to believe that the consent may be disputed later or if the procedure is of
particular concern to the patient (for example if they have declined, or become very distressed
about, similar care in the past) then it would be advisable to do so.
Procedures to follow when patients lack capacity to give or withhold consent
6.
Where an adult patient does not have the capacity to give, or withhold, consent to
investigation or treatment then this fact should be documented in form 4 (form for adults
who are unable to consent to investigation or treatment), along with: the assessment of the
patient’s capacity, reasons why the health professional believes the treatment to be in the
patient’s best interests, and the involvement of people close to the patient. The standard
consent forms should not be used for adult patients unable to consent for themselves. For
more minor interventions, this information should be entered in the patient’s notes.
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7.
An apparent lack of capacity to give, or withhold, consent may in fact be the result of
communication difficulties rather than genuine incapacity (this will clearly not apply if the
patient is unconscious). You should involve appropriate colleagues in making such
assessments of capacity, such as specialist learning disability teams and speech and
language therapists, unless the urgency of the patient’s situation prevents this. If at all
possible, the patient should be assisted to make and communicate their own decision, for
example by providing information in non-verbal ways where appropriate. Where a
communication difficulty arises because the patient does not have sufficient command of
the English language, then the support of interpreters should be provided and a record of
this should be made in the clinical notes.
8.
Occasionally, there will not be a consensus on whether a particular treatment is in an
incapacitated patient’s best interests. Where the consequences of having, or not having, the
treatment is potentially serious, a court declaration may be sought. See Appendix D for
details of how to do this.
9.

Forms

Standard consent forms and forms for adults who are unable to consent for themselves
are reproduced in Appendix B. There are four versions of the consent form:

III



Form 1 - for adults or competent young adults.



Form 2 - for parental consent for a child or young person.



Form 3 – For cases where it is envisaged that the patient will remain alert throughout
the procedure and no anaesthetist will be involved in their care. The use of form 3 is
optional, but may be more appropriate than form 1 in situations where patients do not
need to be made aware of issues surrounding general or regional anaesthesia, and
do not need to make any advance decisions about additional procedures because
they will be in a position to make any such decisions at the time if necessary.



Form 4 - For adults who are unable to consent to investigation or treatment

WHEN SHOULD CONSENT BE SOUGHT
When a patient formally gives their consent to a particular intervention, this is only the
endpoint of the consent process. It is important to see the whole process of information
provision, discussion and decision making as part of ‘seeking consent’. This process may
take place at one time, or over a series of meetings and discussions, depending on the
seriousness of what is proposed and the urgency of the patient’s condition.
1. Single stage process
In many cases, it will be appropriate for a health professional to initiate a procedure
immediately after discussing it with the patient. For example, during an ongoing episode of
care a physiotherapist may suggest a particular manipulative technique and explain how it
might help the patient’s condition and whether there are any significant risks. If the patient is
willing for the technique to be used, they will then give their consent and the procedure can
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go ahead immediately. In many such cases, consent will be given orally.
If a proposed procedure carries significant risks, it will be appropriate to seek written
consent, and health professionals must take into consideration whether the patient has had
sufficient chance to absorb the information necessary for them to make their decision. As
long as it is clear that the patient understands and consents, the health professional may
then proceed.
2. Two or more stage process
In most cases where written consent is being sought, treatment options will generally be
discussed well in advance of the actual procedure being carried out. This may be on just
one occasion (either within primary care or in a hospital out-patient clinic), or it might be
over a whole series of consultations with a number of different health professionals. The
consent process will therefore have at least two stages: the first being the provision of
information, discussion of options and initial (verbal) decision, and the second being
confirmation that the patient still wants to go ahead. The consent form should be used as a
means of documenting the information stage(s), as well as the confirmation stage.
Patients receiving elective treatment or investigations for which written consent is
appropriate should understand their consent form before they arrive for the actual
procedure, and should have received a copy of the page documenting the decision-making
process. Before the patient signs the form, the discussion with them should ensure the
patient’s understanding is clear about what the procedure will actually involve, including its
benefits and risks. In all instances where consent forms are signed before patients arrive
for treatment – a healthcare team member must re-confirm and document consent on the
day of treatment. This involves checking whether the patient’s condition has changed and
whether they have any further concerns. This is particularly important where there has
been a significant lapse of time between the form being signed and the procedure.
While administrative arrangements will vary, for consent to be valid, the patient must feel
that it would have been possible for them to refuse, or change their mind. It will rarely be
appropriate to ask a patient to sign a consent form after they have begun to be prepared for
treatment (for example, by changing into a hospital gown), unless this is unavoidable
because of the urgency of the patient’s condition.
3. Seeking consent for anaesthesia
Where an anaesthetist is involved in a patient’s care, it is their responsibility (not that of a
surgeon) to seek consent for anaesthesia, having discussed the benefits and risks.
However, in elective treatment it is not acceptable for the patient to receive no information
about anaesthesia until their pre-operative visit from the anaesthetist. At such a late stage
the patient may not be in a position to genuinely make a decision about whether or not to
undergo anaesthesia. Elective patients should either receive a general leaflet about
anaesthesia in outpatients, or have the opportunity to discuss anaesthesia in a preassessment clinic. The anaesthetist should ensure that the discussion with the patient and
their consent is documented in the anaesthetic record, elsewhere in the patient’s notes, or
on the consent form. Where the clinician providing the care is personally responsible for
anaesthesia (e.g. where local anaesthesia or sedation is being used), then he or she will
also be responsible for ensuring that the patient has given consent to that form of
anaesthesia.

Volume 8
Patient Care

Current version
is held on the
Intranet

First ratified
Jan 2003

Next review
Sep 2023

Issue 9

Page 9 of 51

In addition, where general anaesthesia or sedation is being provided as part of dental
treatment, the General Dental Council currently holds dentists responsible for ensuring that
the patient has all the necessary information. In such cases, the anaesthetist and dentist will
therefore share that responsibility.
4. Emergencies
Clearly in emergencies, the two stages (discussion of options and confirmation that the
patient wishes to go ahead) will follow straight on from each other. It may then be appropriate
to use the patient’s notes to document any discussion and the patient’s consent, rather than
using a particular form. The urgency of the patient’s situation may limit the quantity of
information that they can be given, but should not affect its quality.
5. Children and young people
The legal position concerning consent and refusal of treatment by those under the age
of 18 is different from the position for adults. For the purposes of this guidance ‘children’
refers to people aged below 16 and ‘young people’ refers to people aged 16–17.
Young people aged 16–17
a. By virtue of section 8 of the Family Law Reform Act 1969, people aged 16 or 17 are
presumed to be capable of consenting to their own medical treatment, and any ancillary
procedures involved in that treatment, such as an anaesthetic. As for adults, consent will
be valid only if it is given voluntarily by an appropriately informed young person capable of
consenting to the particular intervention. However, unlike adults, the refusal of a competent
person aged 16 to 17 may in certain circumstances be overridden by either a person with
parental responsibility or a Court .
b. Section 8 of the Family Law Reform Act 1969 applies only to the young person’s own
treatment. It does not apply to an intervention that is not potentially of direct health benefit
to the young person, such as blood donation or non-therapeutic research on the causes of
a disorder. However, a young person may be able to consent to such an intervention under
the standard of Gillick competence, considered below.
In order to establish whether a young person aged 16 or 17 has the requisite capacity to
consent to the proposed intervention, the same criteria as for adults should be used. If a
young person lacks capacity to consent because of an impairment of, or a disturbance in
the functioning of, the mind or brain then the Mental Capacity Act 2005 will apply in the
same way as it does to those who are 18 and over. If however they are unable to make
the decision for some other reason, for example because they are overwhelmed by the
implications of the decision, then the Act will not apply to them and the legality of any
treatment should be assessed under common law principles. It may be unclear whether a
young person lacks capacity within the meaning of the Act. In those circumstances, it
would be prudent to seek a declaration from the court. More information on how the Act
applies to young people is given in chapter 12 of the Mental Capacity Act (2005) Code of
Practice. https://www.gov.uk/government/publications/mental-capacity-act-code-ofpractice
c. If the 16/17 year old is capable of giving valid consent then it is not legally necessary to
obtain consent from a person with parental responsibility for the young person in addition to
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the consent of the young person. It is, however, good practice to involve the young person’s
family in the decision-making process – unless the young person specifically wishes to
exclude them – if the young person consents to their information being shared.
Children under 16 – the concept of Gillick competence
a. In the case of Gillick, the court held that children who have sufficient understanding and
intelligence to enable them to understand fully what is involved in a proposed
intervention will also have the capacity to consent to that intervention. This is sometimes
described as being ‘Gillick competent’. A child of under 16 may be Gillick competent to
consent to medical treatment, research, donation or any other activity that requires their
consent.
b. The concept of Gillick competence is said to reflect a child’s increasing development to
maturity. The understanding required for different interventions will vary considerably.
Thus a child under 16 may have the capacity to consent to some interventions but not to
others. The child’s capacity to consent should be assessed carefully in relation to each
decision that needs to be made.
c. In some cases, for example because of a mental disorder, a child’s mental state may
fluctuate significantly, so that on some occasions the child appears Gillick competent in
respect of a particular decision and on other occasions does not. In cases such as these,
careful consideration should be given as to whether the child is truly Gillick competent at
the time that they need to take a relevant decision.
d. If the child is Gillick competent and is able to give voluntary consent after receiving
appropriate information, that consent will be valid and additional consent by a person with
parental responsibility will not be required. It is, however, good practice to involve the
child’s family in the decision-making process, if the child consents to their information
being shared.
e. If the child seeks advice or treatment in relation to abortion and cannot be persuaded to
inform her parent(s), every effort should be made to help the child find another adult (such
as another family member or a specialist youth worker) to provide support to the child.
The requirement of voluntariness
Although a child or young person may have the capacity to give consent, this is only valid if
it is given voluntarily. This requirement must be considered carefully. Children and young
people may be subject to undue influence by their parent(s), other carers or a sexual
partner (current or potential), and it is important to establish that the decision is that of the
individual him or herself.
Child or young person with capacity refusing treatment
a. Where a young person of 16 or 17 who could consent to treatment in accordance with
section 8 of the Family Law Reform Act 1969, or a child under 16 but Gillick competent,
refuses treatment, it is possible that such a refusal could be overruled if it would in all
probability lead to the death, or severe permanent injury, of the child/young person.
b. Where the treatment involved is for mental disorder, consideration should be given to
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using mental health legislation.
c. The changes made to section 131 of the Mental Health Act 1983 by section 43 of the
Mental Health Act 2007 mean that when a young person of 16 or 17 has capacity (as
defined in the Mental Capacity Act 2005) and does not consent to admission for treatment
for mental disorder (either because they are overwhelmed, do not want to consent or
refuse to consent), they cannot then be admitted informally on the basis of the consent of a
person with parental responsibility (see chapter 36 of the Code of Practice to the Mental
Health Act 1983, as amended 2008).
d. A life-threatening emergency may arise when consultation with either a person with
parental responsibility or the court is impossible, or the person with parental responsibility
refuses consent despite such emergency treatment appearing to be in the best interests
of the child. In such cases the Courts have stated that doubt should be resolved in favour
of the preservation of life, and it will be acceptable to undertake treatment to preserve life
or prevent serious damage to health.
Child lacking capacity
a. Where a child under the age of 16 lacks capacity to consent (i.e., is not Gillick competent),
consent can be given on their behalf by any one person with parental responsibility (if the
matter is within the ‘zone of parental control’) or by the Court. As is the case where patients
are giving consent for themselves, those giving consent on behalf of child patients must
have the capacity to consent to the intervention in question, be acting voluntarily and be
appropriately informed.
The power to consent must be exercised according to the ‘welfare principle’: that the child’s
‘welfare’ or ‘best interests’ must be paramount. Even where a child lacks capacity to
consent on their own behalf, it is good practice to involve the child as much as possible in
the decision making process.
b. Where necessary, the Courts can overrule a refusal by a person with parental
responsibility. It is recommended that certain important decisions, such as sterilisation for
contraceptive purposes, should be referred to the Courts for guidance, even if those with
parental responsibility consent to the operation going ahead.
The Children Act 1989 sets out persons who may have parental responsibility. These
include:
I.
the child’s mother
II.
the child’s father, if he was married to the mother at the time of birth
III. unmarried fathers, who can acquire parental responsibility in several different ways:
 for children born before 1 December 2003, unmarried fathers will have
parental responsibility if they: marry the mother of their child or obtain a
parental responsibility order
 from the court register a parental responsibility agreement with the court
or by an application to court
 for children born after 1 December 2003, unmarried fathers will have parental
responsibility if they: register the child’s birth jointly with the mother at the time
of birth
 re-register the birth if they are the natural father marry the mother of their child or
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IV.
V.
VI.
VII.

IV

obtain a parental responsibility order from the court register with the court for
parental responsibility
the child’s legally appointed guardian
a person in whose favour the court has made a residence order concerning the child
a local authority designated in a care order in respect of the child
When babies or young children are being cared for in hospital, it will not usually
seem practicable to seek their parents’ consent on every occasion for every routine
intervention such as blood or urine tests or X-rays. However, you should remember
that, in law, such consent is required. Where a child is admitted, you should therefore
discuss with their parent(s) what routine procedures will be necessary, and ensure
that you have their consent for these interventions in advance. If parents specify that
they wish to be asked before particular procedures are initiated, you must do so,
unless the delay involved in contacting them would put the child’s health at risk.

PROVISION OF INFORMATION
In considering what information to provide, the health practitioner should try to ensure that the
person is able to make an informed judgment on whether to give or withhold consent. Case
law on this issue is evolving. It is therefore advisable to inform the person of any ‘material’ or
‘significant’ risks or unavoidable risks, even if small, in the proposed treatment; any
alternatives to it; and the risks incurred by doing nothing. A Court of Appeal judgment stated
that it will normally be the responsibility of the doctor to inform a patient of ‘a significant risk
which would affect the judgment of a reasonable patient’ Following Chester v Afshar, see
appendix F it is advisable that healthcare professionals give information about all significant
possible adverse outcomes and make a record of the information given.
The provision of information is central to the consent process. Before patients can come to a
decision about treatment, they need comprehensible information about their condition. They
also need to know whether additional procedures are likely to be necessary as part of the
procedure, for example a blood transfusion, or the removal of particular tissue. Once a
decision to have a particular treatment/investigation has been made, patients need
information about what will happen: where to go, how long they will be in hospital, how they
will feel afterwards and so on.
Patients and those close to them will vary in how much information they want: from those
who want as much detail as possible, including details of rare risks, to those who ask health
professionals to make decisions for them. There will always be an element of clinical
judgment in determining what information should be given. However, the presumption must
be that the patient wishes to be well informed about the risks and benefits of the various
options. Where the patient makes clear (verbally or non-verbally) that they do not wish to be
given this level of information, this should be documented.
The Trust subscribes to EIDO Healthcare where you can download a wide variety of patient
information leaflets. http://dc.eidohealthcare.com/index.php?function=library
Further sources of patient information are available in this Trust from
wards/departments, outpatient clinics, specialist nurses, and the hospital
intranet.
The Trust will provide information in different media, as appropriate, to support
Volume 8
Patient Care

Current version
is held on the
Intranet

First ratified
Jan 2003

Next review
Sep 2023

Issue 9

Page 13 of 51

people with sight or hearing disabilities, learning difficulties or low literacy skills, for
whom existing resources may be unsuitable. For advice contact PALS on 01932
723553.
Provision of information for patients whose first language is not English
This Trust is committed to ensuring that patients whose first language is not English
receive the information they need and are able to communicate appropriately with
healthcare staff. It is not appropriate to use children to interpret. It is also not acceptable
to use family members to interpret on clinical issues. For further information see the Trust
policy on Guidelines for using Interpreting Services for Non-English Speaking Patients &
Those with Communication Impairments. http://trustnet/documents/menu818.htm
The Trust has full access to instant telephone translation services and
on site interpreters where advance notice of need is required.
Access to more detailed or specialist information
Patients may sometimes request more detailed information about their condition or
about a proposed treatment than that provided in a general leaflet. The request
should be passed to the health professional who is responsible for the patient’s
care to respond to.
Access to health professionals between formal appointments
After an appointment with a health professional in outpatients, patients will often think of
further questions which they would like answered before they take their decision. Where
possible, it will be much quicker and easier for the patient to contact the healthcare team by
phone than to make another appointment or to wait until the date of an elective procedure
(by which time it may be too late for the information to truly support the patient’s choice).
Specialist nurses are an important source of information for patients and it is good
practice to provide contact details for such post holders as further points of referral
by patients. The phone number for each hospital site has been entered onto consent
forms 1, 2 & 3. Please write the extension number of the Health Professional
responsible for the patient’s care/procedure.
Open access clinics
Where patients access clinics directly, it should not be assumed that their presence at the
clinic implies consent to particular treatment. You should ensure that they have the
information they need before proceeding with an investigation or treatment.
V

WHO IS RESPONSIBLE FOR SEEKING CONSENT?
The health professional carrying out the procedure is legally responsible for ensuring that
the patient is genuinely consenting to what is being done.
Where consent is first being sought at the point the procedure will be carried out, this should
usually be done by the health professional responsible. However, team work is a crucial part
of the way the NHS operates, and where written consent is being sought it may be
appropriate for other members of the team to participate in the process of seeking consent.
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Completing consent forms
1.
The standard consent form provides space for a health professional to provide
information to patients and to sign confirming that they have done so. The health professional
providing the information must be competent to do so: either because they themselves carry
out the procedure, or because they have received specialist training in advising patients
about this procedure, have been assessed, are aware of their own knowledge limitations and
are subject to supervision. All doctors in training who consent for procedures they do not
perform must be assessed as competent for this and evidence of this will be retained by
governance teams on the t/consent register network folder for each named practitioner (and
their supervising Consultant).
Training on procedure-specific consent will be carried out by Consultants who delegate
consent to Doctors in training and other members of the healthcare team. Trainer and
trainee names and positions will both be added to the consent register for review during
the audit process.
2.
If the patient signs the form in advance of the procedure (for example in outpatients
or at a pre- assessment clinic), a suitably qualified health professional involved in their care
on the day should sign the form to confirm that the patient still wishes to go ahead and has
had any further questions answered. It will be appropriate for any suitably qualified member
of the healthcare team (for example a nurse admitting the patient for an elective procedure)
to provide the second signature, as long as they have access to appropriate colleagues to
answer questions they are not qualified to answer themselves.
Responsibility of health professionals
It is a health professional’s own responsibility:
 to ensure that when they delegate to colleagues to seek consent on their behalf they are
assured that the colleague is competent to do so; and
 To work within their own competence and not to agree to perform tasks which
exceed their competence.
If you feel that you are being pressurised by a health care professional to seek consent
when you do not feel competent to do so you should contact the Medical Director on
01932 722839. If you feel you are being pressurised by a family member to seek
consent when you do not feel competent to do so you should contact the Consultant
with ultimate clinical responsibility for the patient.
VI

REFUSAL OF TREATMENT
If the process of seeking consent is to be a meaningful one, refusal must be one of the
patient’s options. A competent adult patient is entitled to refuse any treatment, except in
circumstances governed by the Mental Health Act 1983. The situation for children is more
complex; although children acquire rights to give consent for themselves as they grow older,
people with ‘parental responsibility’ for a child retain the right to give consent on the child’s
behalf until the child reaches the age of 18. Therefore, for a number of years, both the child
and a person with parental responsibility have the right to give consent to the child’s
treatment. In law, health professionals only need the consent of one appropriate person
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before providing treatment. This means that in theory it is lawful to provide treatment to a
child under 18, which a person with parental responsibility has authorised, even if the child
refuses. As a matter of good practice, however, you should always seek a competent child’s
consent before providing treatment unless any delay involved in doing so would put the
child’s life or health at risk.’ Further advice is given in the Department of Health’s Seeking
consent: working with children. Any differences of opinion between the child and their parents
should be clearly documented in the patient’s notes.
The following paragraphs apply primarily to adults.
If, after discussion of possible treatment options, a patient refuses all treatment, this fact
should be clearly documented in their notes. If the patient has already signed a consent
form, but then changes their mind, you (and where possible the patient) should note this
on the form.
Where a patient has refused a particular intervention, you must ensure that you continue to
provide any other appropriate care to which they have consented. You should also ensure
that the patient realises they are free to change their mind and accept treatment if they later
wish to do so. Where delay may affect their treatment choices, they should be advised
accordingly.
If a patient consents to a particular procedure but refuses certain aspects of the intervention,
you must explain to the patient the possible consequences of their partial refusal. If you
genuinely believe that the procedure cannot be safely carried out under the patient’s
stipulated conditions, you are not obliged to perform it. You must, however, continue to
provide any other appropriate care. Where another health professional believes that the
treatment can be safely carried out under the conditions specified by the patient, you must on
request be prepared to transfer the patient’s care to that health professional.
Withdrawal of Consent
A person with capacity is entitled to withdraw consent at any time, including during the
performance of a procedure. Where a person with capacity does object during treatment, it is
good practice for the treating clinician, if at all possible, to stop the procedure. They should
establish the person’s concerns and explain the consequences of not completing the
procedure.
Should the patient wish to continue to withdraw, this must be detailed in the withdrawal of
patient consent form [a copy of which can be found in Appendix B]. The treating clinician must
clearly state the patient’s name, the treatment/surgery/investigation the patient wishes to
withdraw consent from and the risks that have been explained to the patient. This form must be
signed by both the clinician and the patient. Where the patient is unable to sign the form, a
witness must be present when the risks are explained and sign the form on the patient’s behalf.
At times, an apparent objection may in fact be a cry of pain rather than withdrawal of
consent. Appropriate reassurance may enable the treating clinician to continue with the
person’s consent. If stopping the procedure at that point would genuinely put the life of the
person at risk, the treating clinician may be entitled to continue until that risk no longer
applies
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VII

MENTAL CAPACITY
A capable (competent) person may not be given medical treatment to which he/she does not
consent. The treating of an incapable person is governed by the Mental Capacity Act 2005. In
some cases the Act permits medical treatment to be given without the patient’s consent, as
long as it is in their best interests and has not been refused in a valid and applicable advanced
decision (living Will). Refer to the Mental Capacity Act Code of Practice Section 9 for full
details. https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice To
assess a patient’s best interests you can use the Trusts Best Interests Checklist from
Appendix 4 from the Mental Capacity Policy. http://trustnet/documents/menu812.htm
Different rules apply in the case of children and in the case of patients detained under the
Mental Health Act 1983, which takes precedent. Retention under the Mental Health Act does
not allow clinical treatment to be given without consent; the health professional must assess
the patient’s capacity first.
Every adult is assumed to be capable. The default position is that all adults are assumed to
have capacity until it is assessed to be otherwise. This assumption will be displaced where the
patient is unable to make a decision for themselves because of an impairment of, or a
disturbance in, the functioning of the mind or brain.
It does not matter if the impairment or disturbance is permanent or temporary. A person is
unable to make a decision for him/herself if he/she is unable to:
 Understand the information relevant to the decision
 Retain that information
 Use or weight the information as part of the process of making the decision
 Communicate the decision
The assessment of capacity should be made by the practitioner in charge of the patient’s
medical treatment. Please refer to the Mental Capacity Act Policy. A checklist for assessing a
patient’s mental capacity is downloadable from Trustnet on the front page of the electronic
version of the Mental Capacity Act Policy.
In situations involving consideration of using restraint of a patient – please refer to the
guidance in the Restraint Policy for Adults and Young People
http://trustnet/documents/menu1301.htm
See also Section 6(4) of the Mental Capacity Act 2005.
http://www.legislation.gov.uk/ukpga/2005/9/contents
Third party consent and advanced decisions
As a general rule, one adult may not provide consent for the medical treatment of another
adult. There are two exceptions under the Mental Capacity Act 2005:
 Lasting Power of Attorney (LPA): the person is instructed under an LPA, validly made by
the patient whilst they were still capable, or
 Court of Protection: the person is a Deputy appointed by the court to make decisions on
behalf of the patient.
For further information on LPAs, the Court of Protection, independent mental capacity
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advocates (IMCAs) refer to the Mental Capacity Act Policy and Chapter 8 of the Mental
Capacity Act Code of practice https://www.gov.uk/government/publications/mental-capacityact-code-of-practice
VIII

TISSUE
The legal position regarding the use of human tissue (including blood samples and other
bodily fluids provided for testing) raises some difficult issues. Examination of surgically
removed tissue by a pathologist is essential diagnostically but in addition such tissue can be
very valuable in education and research, and its use may lead to developments in medical
knowledge and hence improvements in healthcare for all. At present, this Trust requires
that patients should be given the opportunity to refuse permission for tissue taken
from them during surgery or other procedure to be used for education or research
purposes.
Explicit consent is not necessary for public health surveillance using the unlinked
anonymous method, but a well-publicised opt-out policy must apply. This is applied to
the universal HIV status screening of women in the antenatal clinic.
The Human Tissue Act 2004 (the Act) repeals and replaces the Human Tissue Act 1961,
the Anatomy Act 1984 and the Human Organ Transplantation Act 1989, as they relate to
England and Wales. The act sets out a new legal framework for the storage and use of
tissue from the living and for the removal, storage and use of tissue and organs from the
dead: this includes residual tissue following clinical and diagnostic procedures.
The Act does not deal directly with the removal of tissue from the living. Although the
process of seeking consent for the storage and use of tissue from patients will often be
undertaken at the same time as consent to investigation or treatment, the consent for
removal itself in these circumstances remains a matter of common law.
Consent under the Act relates to the purposes for which material might be stored or used.
Anyone removing, storing or using material in circumstances for which the Act requires
consent must be satisfied that the consent is in place. They do not need to have taken or
recorded the consent personally, but must ensure that procedures are in place with the
necessary assurance. These procedures must be robust and reviewed regularly. For
further information see chapter 6 of Trust Guidance for Doctors on Post Mortem
Examinations. http://trustnet/documents/menu852.htm
The Act also established the Human Tissue Authority (HTA). The HTA is also responsible
for approving the transplantation of organs from living donors, and bone marrow and
peripheral blood stem cells, from adults who lack the capacity to consent and children who
lack the competence to consent. Further guidance on consent and codes of practice are
available on the HTA’s website. https://www.hta.gov.uk/
The use of photographic or electronic images of human tissue is outside the remit of the Act.
However, as part of the Code of Practice - Consent, the Human Tissue Authority (HTA)
endorses the guidance on this issue provided by the General Medical Council: Making and using
visual and audio recordings of patients.
The Act specifies whose consent is needed in all relevant circumstances but it does not
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generally give details of how consent should be sought or recorded, or what information should
be given. The HTA Code of Practice - Consent above advises on these issues.
Before deciding whether to proceed with the removal, storage or use of tissue for scheduled
purposes, the following should be considered. (The relevant paragraphs of the Code are
included in brackets).
a. Does the activity require consent? For post mortem cases consent is required for all
scheduled purposes. Consent is not required under the Act for tissue from living patients in
some circumstances [21 – 29]
b. Who has authority to give consent? [30 – 66]
c. Has sufficient written or verbal information been provided for the person giving consent to
understand the issues? [77 – 84]
d. How will consent be given and recorded? [85 – 96]
e. When is written consent required? [97 – 100]
f. Is consent needed for more than one purpose? [101 – 104]
g. If a child is involved, is s/he competent to consent and /or has s/he expressed particular
wishes or views? [41 – 44, 60 – 65]
h. If an adult who lacks capacity is involved, is s/he competent to make this decision? Is the
proposed action in his/her best interests? [35 – 40]
i. Is DNA analysis likely to be involved? [116 – 123]
j. Is the consent for research appropriately specific/general? [111 – 115]
IX

CLINICAL PHOTOGRAPHY AND CONVENTIONAL OR DIGITAL VIDEO RECORDINGS
Photographic and video recordings made for clinical purposes form part of a patient’s
record. Although consent to certain recordings, such as X-rays, is implicit in the
patient’s consent to the procedure, health professionals should always ensure that
they make clear in advance if any photographic or video recording will result from that
procedure.
Photographic and video recordings which are made for treating or assessing a patient must
not be used for any purpose other than the patient’s care or the audit of that care, without
the express consent of the patient or a person with parental responsibility for the patient.
The one exception to this principle is set out as follows. If you wish to use such a recording
for education, publication or research purposes, you must seek consent in writing, ensuring
that the person giving consent is fully aware of the possible uses of the material. In
particular, the person must be made aware that you may not be able to control future use of
the material once it has been placed in the public domain. If a child is not willing for a
recording to be used, you must not use it, even if a person with parental responsibility
consents.
Photographic and video recordings, made for treating or assessing a patient and from which
there is no possibility that the patient might be recognised, may be used within the clinical
setting for education or research purposes without expressed consent from the patient, as
long as this policy is well publicised. However, expressed consent must be sought for any
form of publication.
If you wish to make a photographic or video recording of a patient specifically for
education, publication or research purposes, you must first seek their written consent (or
where appropriate that of a person with parental responsibility) to make the recording, and
Volume 8
Patient Care

Current version
is held on the
Intranet

First ratified
Jan 2003

Next review
Sep 2023

Issue 9

Page 19 of 51

then seek their consent to use it. Patients must know that they are free to stop the
recording at any time and that they are entitled to view it if they wish, before deciding
whether to give consent to its use. If the patient decides that they are not happy for any
recording to be used, it must be destroyed. As with recordings made with therapeutic
intent, patients must receive full information on the possible future uses of the recording,
including the fact that it may not be possible to withdraw it once it is in the public domain.
For further information see Photographing & Filming Patients Policy.
http://trustnet/documents/menu821.htm
The situation may sometimes arise where you wish to make a recording specifically for
education, publication or research purposes, but the patient is temporarily unable to give
or withhold consent because, for example, they are unconscious. In such cases, you may
make such a recording, but you must seek consent as soon as the patient regains
capacity. You must not use the recording until you have received consent for its use, and
if the patient does not consent to any form of use, the recording must be destroyed.
If the patient is likely to be permanently unable to give or withhold consent for a recording
to be made, you should seek the agreement of some-one close to the patient. You must
not make any use of a recording which might be against the interests of the patient. You
should also not make, or use, any such recording if the purpose of the recording could
equally well be met by recording patients who are able to give or withhold consent.
X

TRAINING
Training on consent can be accessed by the following means:
 All Doctors in training are given a presentation at induction on the law of consent in England.
 Where taking consent forms part of an integrated care pathway (ICP) consent training is
offered.
 Ad-hoc training can be requested via the Patient Safety Manager on Ext 2613
 Training on procedure specific consent will be carried out by Consultants who delegate
consent to Doctors in training and other members of the healthcare team.

XI

CONSENT REGISTER
The Trust consent register is located on Teams Drive (T:\Consent_Register) which is where
clinical staff who are not capable of performing the procedure but are authorised to take
consent for that procedure will be registered. All doctors in training who consent for
procedures must be assessed as competent for this and evidence of this will be retained by
governance teams on the t/consent register network folder for each named practitioner (and
their supervising Consultant).
Dates of the training on procedure specific consent provided by Consultants who delegate
consent to Doctors in training and other members of the healthcare team, along with both of
their names and titles, will be added to the consent register for cross checking during the
consent audit process.
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XII

MONITORING OF THE CONSENT PROCESS
Each Divisional Governance Team will perform an annual audit of the consent process. Divisional
teams will also ensure that their Consent Register on T:/Consent_Register is up to date, which will
also be reviewed by the audit. Gaps in practice from the audits will be monitored via action plans
with exception reporting in governance meeting minutes. Lessons learned will be shared
Divisionally with clinical teams.

XIII

EQUALITY IMPACT ASSESSMENT
See Appendix E

XIV
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Appendix A
12 key points on consent: the law in England
When do health professionals need consent from patients?
1. Before you examine, treat or care for competent adult patients you must obtain their
consent.
2. Adults are always assumed to be competent unless demonstrated otherwise. If you have
doubts about their competence, the question to ask is: “can this patient understand and
weigh up the information needed to make this decision?” Unexpected decisions do not
prove the patient is incompetent, but may indicate a need for further information or
explanation.
3. Patients may be competent to make some health care decisions, even if they are not competent
to make others.
4. Giving and obtaining consent is usually a process, not a one-off event. Patients can change
their minds and withdraw consent at any time. If there is any doubt, you should always check
that the patient still consents to your caring for or treating them.
Can children give consent for themselves?
5. Before examining, treating or caring for a child, you must also seek consent. Young people
aged 16 and 17 are presumed to have the competence to give consent for themselves.
Younger children who understand fully what is involved in the proposed procedure can also
give consent (although their parents will ideally be involved). In other cases, someone with
parental responsibility must give consent on the child’s behalf, unless they cannot be reached
in an emergency. If a competent child consents to treatment, a parent cannot over-ride that
consent. Legally, a parent can consent if a competent child refuses, but it is likely that taking
such a serious step will be rare.
Who is the right person to seek consent?
6. It is always best for the person actually treating the patient to seek the patient’s consent.
However, you may seek consent on behalf of colleagues if you are capable of performing
the procedure in question, or if you have been specially trained to seek consent for that
procedure. Ensure this is recorded in your Division’s consent register.
What information should be provided?
7. Patients need sufficient information before they can decide whether to give their consent: for
example information about the benefits and risks of the proposed treatment, and alternative
treatments. If the patient is not offered as much information as they reasonably need to make
their decision, and in a form they can understand, their consent may not be valid.
8. Consent must be given voluntarily: not under any form of duress or undue influence from
health professionals, family or friends.
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Does it matter how the patient gives consent?
9. No - consent can be written, verbal or non-verbal. A signature on a consent form does not itself
prove the consent is valid – the point of the form is to record the patient’s decision, and also the
discussions that have taken place.
Refusal of treatment
10. Competent adult patients are entitled to refuse treatment, even when it would clearly benefit
their health. The only exception to this rule is where the treatment is for a mental disorder and
the patient is detained under the Mental Health Act 1983. A competent pregnant woman may
refuse any treatment, even if this would be detrimental to the fetus.
Adults who are not competent to give consent
11. No-one can give consent on behalf of an incompetent adult save the two exceptions under the
Mental capacity Act 2005 – refer to section VII. However, you may still treat such a patient if the
treatment would be in their best interests. ‘Best interests’ go wider than best medical interests,
to include factors such as the wishes and beliefs of the patient when competent, their current
wishes, their general well-being and their spiritual and religious welfare. People close to the
patient may be able to give you information on some of these factors. Where the patient has
never been competent, relatives, carers and friends may be best placed to advise on the
patient’s needs and preferences.
12. If an incompetent patient has clearly indicated in the past, while competent, that they would
refuse treatment in certain circumstances (an ‘advance refusal’), and those circumstances
arise, you must abide by that refusal.
This summary cannot cover all situations. For more detail, consult the Department of
Health’s Reference guide to consent for examination or treatment, 2nd edition.
https://www.gov.uk/government/publications/reference-guide-to-consent-for-examination-ortreatment-second-edition
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Appendix B
Forms in use in this organisation
Consent forms
1,2,3,4
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Consent form 1
Patient Agreement to Investigation or Treatment
Please remove interleaf prior to completing page 2 and 3

Patient details
(or pre-printed label)

Patient’s surname / family name
Patient’s first name/s
Date of birth

Age

NHS number or hospital number
Male

Female

Responsible health professional
Job title

Special requirements
(e.g. other language/other communication method)

NB. Consent form to be filed in the patient’s record correspondence section, as per
hospital guidelines or with integrated care pathway
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Patient details
Name:

Consent Form 1

(or pre-printed label)

DOB:
Hosp. No:

Name of proposed procedure or course of treatment (include brief explanation if medical term not clear)
……………………………….………………………………………………………...................................................................................................
………………………………………………………………………………………………………………………………………………………………………………..……….
Statement of health professional (to be filled in by health professional with appropriate knowledge of
proposed procedure, as specified in consent policy see case law Chester v Afshar)
I have explained the procedure to the patient. In particular, I have explained:
The intended benefits, ……………………………………………………….……..……….………………...………………………………..………………………..
……………………………………………………………………………………………………………………………………………………………………………..…………...
………………………………………………..…………………………..………………………………………………………………………………………………..............
Significant unavoidable or frequently occurring risks ……………………………………………...………………………………………………..………
...……………………………………………………………………………………………………….………………………………………………………………………………
………………………………….………………………………………………..…………………………………. ………………………………………………………….………
Any extra procedures which may become necessary during the procedure.

N/A

blood transfusion and/ or other blood products.….………………….…...…………………………….…………………………………..………….……
other procedure (please specify) ………………………………...……...…..………….…..………….……………………………………………………..….………
…………………………………………………………………………...………………………….…….…..…………………………………………………….………….…….
I have also discussed what the procedure is likely to involve, the benefits and risks of any available alternative
treatments (including no treatment) and any particular concerns of this patient.
The following leaflet/tape has been provided ……………..……………..…

No leaflet/tape

This procedure will involve:
General and/or regional anaesthesia

Local anaesthesia

Sedation

The precise nature of which will be discussed with you by the health professional administering the anaesthetic or
sedation.
Signed: (Health professional) ………………………….……

Date ………..……………….…………..

Name: (PRINT) . …………………………………………….

Job title ……….………………….…….

Name of Consultant in charge of patient care………………………………………………………………..

Contact details (if patient wishes to discuss options prior to procedure)

ASH - 01784 884488 ext. ……
SPH - 01932 872000 ext. ……

Statement of interpreter (where appropriate)

I have interpreted the information above to the patient to the best of my ability and in a way in which I believe s/he can
understand.
Signed: ………………………….…………………….
Date …………………….…………….
Name: (PRINT) ……… …………..……………………………..……………………………………
Top copy accepted by patient: YES / NO (please ring)
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Patient details
Name:

Consent Form 1

(or pre-printed label)

DOB:
Hosp. No:

Please read this form carefully. If your treatment has been planned in advance, you should already have your own copy,
which describes the benefits and risks of the proposed treatment. If not, you will be offered a copy now. If you have any
further questions, do ask – we are here to help you. You have the right to change your mind at any time, including after
you have signed this form.
I agree to the procedure or course of treatment described on this form.
I understand that you cannot give me a guarantee that a particular person will perform the procedure. The person will,
however, have appropriate experience.
I understand that I will have the opportunity to discuss the details of anaesthesia with an anaesthetist before the
procedure, unless the urgency of my situation prevents this; (this only applies to patients having general or regional
anaesthesia).
I understand that any procedure in addition to those described on this form will only be carried out if it is necessary to
save my life or to prevent serious harm to my health.
I have been told about additional procedures which may become necessary during my treatment. I have listed below
any procedures which I do not wish to be carried out without further discussion.
………………………………………………………………………………………………………………………
………………………………………………………………………………………………………………………
………………………………………………………………………………………………………………………
Further questions

YES

NO

Patient’s signature: …………………………………………..

Date: ..………………………..

Name: (PRINT) …..……………………………………………………………………………………
A witness should sign below if the patient is unable to sign but has indicated his or her consent. Young
people/children may also like a parent to sign here (see notes).
Signature: ……………………………………………

Date: …………………..……………

Name: (PRINT) ………………………………………………………………………………………

Confirmation of consent (to be completed by a health professional when the patient is admitted for the procedure, if the patient has signed

the form in advance)

On behalf of the team treating the patient, I have confirmed with the patient that s/he has no further questions and
wishes the procedure to go ahead.
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Signed (Health professional)…………………….……….. Date .. …………….………….……….
Name (PRINT) …………………….……..…. ………….. Job title ………... ………………….…
Important notes: (tick if applicable)
See also advance decisions/living will (eg Jehovah’s Witness form)
Patient has withdrawn consent (ask patient to sign/date here) ……………….………...……….

Guidance to health professionals (to be read in conjunction with consent policy)
What a consent form is for
This form documents the patient’s agreement to go ahead with the investigation or treatment you have proposed. It is not a
legal waiver – if patients, for example, do not receive enough information on which to base their decision, then the consent may
not be valid, even though the form has been signed see case law Chester v Afshar judgement. Patients are also entitled to change
their mind after signing the form, if they retain capacity to do so. The form should act as an aide-memoir to health professionals
and patients, by providing a check-list of the kind of information patients should be offered, and by enabling the patient to have
a written record of the main points discussed. In no way, however, should the written information provided for the patient be
regarded as a substitute for face-to-face discussions with the patient.
The law on consent
See the Department of Health’s Reference guide to consent for examination or treatment for a comprehensive summary of the
law on consent (also available at https://www.gov.uk/government/publications/reference-guide-to-consent-for-examination-ortreatment-second-edition).
Who can give consent
Everyone aged 16 or more is presumed to be competent to give consent for themselves, unless the opposite is demonstrated. If
a child under the age of 16 has “sufficient understanding and intelligence to enable him or her to understand fully what is
proposed”, then he or she will be competent to give consent for himself or herself. Young people aged 16 and 17, and legally
‘competent’ younger children, may therefore sign this form for themselves, but may like a parent to countersign as well. If the
child is not able to give consent for himself or herself, some-one with parental responsibility may do so on their behalf and a
separate form is available for this purpose. Even where a child is able to give consent for himself or herself, you should always
involve those with parental responsibility in the child’s care, unless the child specifically asks you not to do so. If a patient is
mentally competent to give consent but is physically unable to sign a form, you should complete this form as usual, and ask an
independent witness to confirm that the patient has given consent orally or non-verbally.
When NOT to use this form
If the patient is 18 or over and lacks the capacity to give consent, you should use form 4 (form for adults who lack the
capacity to consent to investigation or treatment) instead of this form. A patient lacks capacity if they have an impairment
of the mind or brain or disturbance affecting the way their mind or brain works and they cannot:
• understand information about the decision to be made
• retain that information in their mind
• use or weigh that information as part of the decision-making process, or
• communicate their decision (by talking, using sign language or any other means).
You should always take all reasonable steps (for example involving more specialist colleagues) to support a patient in making
their own decision, before concluding that they are unable to do so.
Relatives cannot be asked to sign a form on behalf of an adult who lacks capacity to consent for themselves, unless they have
been given the authority to so under a Lasting Power of Attorney or as a court appointed deputy.
Information
Information about what the treatment will involve, its benefits and risks (including side-effects and complications) and the
alternatives to the particular procedure proposed, is crucial for patients when making up their minds. The courts have stated
that patients should be told about ‘significant risks which would affect the judgement of a reasonable patient’. ‘Significant’ has
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not been legally defined, but the GMC requires doctors to tell patients about ‘serious or frequently occurring’ risks. In addition if
patients make clear they have particular concerns about certain kinds of risk, you should make sure they are informed about
these risks, even if they are very small or rare. You should always answer questions honestly. Sometimes, patients may make it
clear that they do not want to have any information about the options, but want you to decide on their behalf. In such
circumstances, you should do your best to ensure that the patient receives at least very basic information about what is proposed.
Where information is refused, you should document this on page 2 of the form or in the patient’s notes.

Consent Form 2
Parent (or person who has parental responsibility) Agreement to
Investigation or Treatment For a Child or Young Person
Please remove interleaf prior to completing page 2 and 3

Patient details
(or pre-printed label)

Patient’s surname / family name
Patient’s first name/s
Date of birth

Age

NHS number or hospital number
Male

Female

Responsible health professional Job
title

Special requirements
(e.g. other language/other communication method)
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NB. Consent form to be filed in the patient’s record correspondence section, as per hospital
guidelines or with integrated care pathway

Patient details
Name:

Consent Form 2

(or pre-printed label)

DOB:
Hosp. No:

Name of proposed procedure or course of treatment (include brief explanation if medical term not clear)
……………………………….………………………………………………………....
………………………………………………………………………………………………………………………
Statement of health professional (to be filled in by health professional with appropriate knowledge of
proposed procedure, as specified in consent policy see case law Chester v Afshar)
I have explained the procedure to the patient. In particular, I have explained:
The intended benefits, ……………………………………………………….……..……….………………...…
………………………………………………………………………………………………………………………
………………………………………………..…………………………..…………………………………………
Significant unavoidable or frequently occurring risks ……………………………………………...…………
...……………………………………………………………………………………………………….……………
………………………………….………………………………………………..………………………………….
Any extra procedures which may become necessary during the procedure.

N/A

blood transfusion and/ or other blood products.….………………….…...…………………………….….
other procedure (please specify) ………………………………...……...…..………….…..………….………
…………………………………………………………………………...………………………….…….…..…….
I have also discussed what the procedure is likely to involve, the benefits and risks of any available alternative treatments
(including no treatment) and any particular concerns of this patient and his or her parents.
The following leaflet/tape has been provided ……………..……………..…

No leaflet/tape

This procedure will involve:
General and/or regional anaesthesia

Local anaesthesia

Sedation

The precise nature of which will be discussed with you by the health professional administering the anaesthetic or
sedation.
Signed: (Health professional) ………………………….……
Date ………..……………….…………..
Name: (PRINT) . …………………………………………….

Job title ……….………………….…….

Name of Consultant in charge of patient care………………………………………………………………..
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Contact details (if child/parent wishes to discuss options prior to procedure) ASH - 01784 884488 ext. ……
SPH - 01932 872000 ext. ……

Statement of interpreter (where appropriate)

I have interpreted the information above to the child and his or her parents to the best of my ability and in a way in
which I believe they can understand.
Signed: ………………………….…………………….

Date …………………….…………….

Name: (PRINT) ……… …………..……………………………..……………………………………
Top copy accepted by patient/parent: YES / NO (please ring)

Patient details
Name

Consent Form 2

(or pre-printed label)

:

DOB:

Statement of parent

Hosp. No:

Please read this form carefully. If the procedure has been planned in advance, you should already have your own
copy, which describes the benefits and risks of the proposed treatment. If not, you will be offered a copy now. If you
have any further questions, do ask – we are here to help you and your child. You have the right to change your mind
at any time, including after you have signed this form.

I agree to the procedure or course of treatment described on this form and I confirm that I have ‘parental
responsibility’ for this child.
I understand that you cannot give me a guarantee that a particular person will perform the procedure. The person
will, however, have appropriate experience.
I understand that my child and I will have the opportunity to discuss the details of anaesthesia with an anaesthetist
before the procedure, unless the urgency of the situation prevents this; (this only applies to children having general
or regional anaesthesia).
I understand that any procedure in addition to those described on this form will only be carried out if it is necessary
to save the life of my child or to prevent serious harm to his or her health.
I have been told about additional procedures which may become necessary during my child’s treatment. I
have listed below any procedures which I do not wish to be carried out without further
discussion.……………………………………………………………………………………….………..…………………………………………………
…………………………………………………………………………………………………………………………………………………………………...
Further questions
YES
NO
Signature …………………………………………..

Date……………………………………

Name (PRINT) ………..……………………… …..

Relationship to child………………..…………….

Child’s agreement to treatment (if child wishes to sign)
I agree to have the treatment I have been told about.
Name ……………………………………………

Signature ……………………..………………

Date ………………………………………………………………………………….……………….
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Confirmation of consent (to be completed by a health professional when the child is admitted
for the procedure, if the parent/child have signed the form in advance)

On behalf of the team treating the patient, I have confirmed with the child and his or her parent(s) that they
have no further questions and wish the procedure to go ahead.
Signed (Health professional) ………………………………

Date .. …………………….…………..

Name (PRINT) ……..…………………. ………………...

Job title …….…………………………

Important notes: (tick if applicable)
See also advance directive/living will (eg Jehovah’s Witness form)
Parent has withdrawn consent (ask parent to sign /date here) …………………...……….
Guidance to health professionals (to be read in conjunction with consent policy)
This form
This form should be used to document consent to a child’s treatment, where that consent is being given by a person with parental
responsibility for the child. The term ‘parent’ has been used in this form as a shorthand for ‘person with parental responsibility’.
Where children are legally competent to consent for themselves (see below), they may sign the standard ‘adult’ consent form (form
1). There is space on that form for a parent to countersign if a competent child wishes them to do so.
Who can give consent
Everyone aged 16 or more is presumed to be competent to give consent for themselves, unless the opposite is demonstrated. The
courts have stated that if a child under the age of 16 has “sufficient understanding and intelligence to enable him or her to
understand fully what is proposed”, then he or she will be competent to give consent for himself or herself. If children are not able
to give consent for themselves, some-one with parental responsibility may do so on their behalf.
Although children acquire rights to give consent for themselves as they grow older, people with ‘parental responsibility’ for a child
retain the right to give consent on the child’s behalf until the child reaches the age of 18. Therefore, for a number of years, both
the child and a person with parental responsibility have the right to give consent to the child’s treatment. In law, health professionals
only need the consent of one appropriate person before providing treatment. This means that in theory it is lawful to provide
treatment to a child under 18 which a person with parental responsibility has authorised, even if the child refuses. Where a young
person of 16 or 17 or a Gillick competent child under 16, refuses treatment, it is possible that such a refusal could be over-ruled if
it would in all probability lead to the death of the child or to severe permanent injury. It would be prudent, to obtain a court
declaration or decision if faced with a competent child or young person who is refusing to consent to treatment, to determine
whether it is lawful to treat the child. As a matter of good practice, however, you should always seek a competent child’s consent
before providing treatment unless any delay involved in doing so would put the child’s life or health at risk. Younger children should
also be as involved as possible in decisions about their healthcare. Further advice is given in the Department’s guidance seeking
consent: working with children. Any differences of opinion between the child and their parents, or between parents, should be
clearly documented in the patient’s notes.
Parental responsibility
The person(s) with parental responsibility will usually, but not invariably, be the child’s birth parents. People with parental
responsibility for a child include: the child’s mother; the child’s father if married to the mother at the child’s conception, birth or
later; a legally appointed guardian; the local authority if the child is on a care order; or a person named in a residence order in
respect of the child. Fathers who have never been married to the child’s mother will only have parental responsibility if they have
acquired it through a court order or parental responsibility agreement (although this may change in the future).
Information
Information about what the treatment will involve, its benefits and risks (including side-effects and complications) and the
alternatives to the particular procedure proposed, is crucial for children and their parents when making up their minds about
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treatment. The courts have stated that patients should be told about ‘significant risks which would affect the judgement of a
reasonable patient’. ‘Significant’ has not been legally defined, but the GMC requires doctors to tell patients about ‘serious or
frequently occurring’ risks. In addition, if patients make clear they have particular concerns about certain kinds of risk, you should
make sure they are informed about these risks, even if they are very small or rare. You should always answer questions honestly.
Guidance on the law on consent
See the Department of Health publications Reference guide to consent for examination or treatment
https://www.gov.uk/government/publications/reference-guide-to-consent-for-examination-or-treatment-second-edition
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Patient details
(or pre-printed label)

Name:
DOB:

Consent form 3

Hosp. No:

Patient/parental agreement to investigation or treatment

(Procedures where consciousness not impaired)
Name of procedure (include brief explanation if medical term not clear) …………...………………………………………………………..
……………………………………………………………………………………………………………………………………………………………………………………………

Statement of health professional (to be filled in by health professional with appropriate knowledge of proposed
procedure, as specified in consent policy, refer to case law Chester v Afshar)
I have explained the procedure to the patient/parent. In particular, I have explained:
The intended benefits: ……………………………………………………………………………………….……………………………………………………………..
………………………………………………………………………………………….………………………………………………………………………………………….…...
Significant, unavoidable or frequently occurring risks: …………………………………………………………………………….………..……..……..
………………………………………………………………………………………….………………………….…………………………………………………………………...
I have also discussed what the procedure is likely to involve, the benefits and risks of any available alternative treatments
(including no treatment) and any particular concerns of those involved.
The following leaflet/tape has been provided ……………………..……………..……. No Leaflet/tape
Signed: (Health professional)……...…………………………..………

Date:…………………………………………………

Name: (PRINT) ….………………………. …………………

Job title: …………………………………………….

Name of Consultant in charge of patient care…………………………………………………………………

Contact details (if patient/parent wishes to discuss options prior to procedure) ext:

ASH - 01784 884488
SPH - 01932 872000

Statement of interpreter (where appropriate)

I have interpreted the information above to the patient/parent to the best of my ability and in a way in which I believe
s/he/they can understand.
Signed: …………………….……….
Name: (PRINT) …..……….…………..…………..
Date:…….…………….

Statement of patient/person with parental responsibility for patient

I agree to the procedure described above.
I understand that you cannot give me a guarantee that a particular person will perform the procedure. The person will,
however, have appropriate experience.
I understand that the procedure will/will not involve local anaesthesia.
Signature: …………………..……………………….
Name: (PRINT) …..………………………………

Date: …………………………..…..…………………….
Relationship to patient: ……………………………….

Confirmation of consent (to be completed by a health professional when the patient is admitted for the procedure,

if the patient/parent has signed the form in advance)
I have confirmed that the patient/parent has no further questions and wishes the procedure to go ahead. Signature: (Health
professional) …..……………………………
Date: ……...…………….…………..
Name: (PRINT) ………………..…………….………………...
Job title: ……….………………….…
Top copy accepted by patient/parent: YES / NO (please ring)
Volume 8
Patient Care

Current version
is held on the
Intranet

First ratified
Jan 2003

Next review
Sep 2023

Issue 9

Page 34 of 51

Guidance to health professionals (to be read in conjunction with consent policy)
This form
This form documents the patient’s agreement (or that of a person with parental responsibility for the patient) to go ahead with the
investigation or treatment you have proposed. It is only designed for procedures where the patient is expected to remain alert
throughout and where an anaesthetist is not involved in their care: for example for drug therapy where written consent is
deemed appropriate. In other circumstances you should use either form 1 (for adults/competent children) or form 2 (parental
consent for children/young people) as appropriate.
Consent forms are not legal waivers – if patients, for example, do not receive enough information on which to base their decision,
then the consent may not be valid, even though the form has been signed. Patients also have every right to change their mind after
signing the form.
Who can give consent
Everyone aged 16 or more is presumed to be competent to give consent for themselves, unless the opposite is demonstrated. If a
child under the age of 16 has “sufficient understanding and intelligence to enable him or her to understand fully what is proposed”,
then he or she will be competent to give consent for himself or herself. Young people aged 16 and 17, and legally ‘competent’
younger children, may therefore sign this form for themselves, if they wish. If the child is not able to give consent for himself or
herself, some-one with parental responsibility may do so on their behalf. Even where a child is able to give consent for himself or
herself, you should always involve those with parental responsibility in the child’s care, unless the child specifically asks you not to
do so. If a patient is mentally competent to give consent but is physically unable to sign a form, you should complete this form as
usual, and ask an independent witness to confirm that the patient has given consent orally or non-verbally.
When NOT to use this form (see also ‘This form’ above)
If the patient is 18 or over and is not legally competent to give consent, you should use form 4 (form for adults who are unable to
consent to investigation or treatment) instead of this form. A patient will not be legally competent to give consent if:
 they are unable to comprehend and retain information material to the decision and/or
 they are unable to weigh and use this information in coming to a decision.
You should always take all reasonable steps (for example involving more specialist colleagues) to support a patient in making their
own decision, before concluding that they are unable to do so. Relatives cannot be asked to sign this form on behalf of an adult
who is not legally competent to consent for himself or herself.
Information
Information about what the treatment will involve, its benefits and risks (including side-effects and complications) and the
alternatives to the particular procedure proposed, is crucial for patients when making up their minds about treatment. The courts
have stated that patients should be told about ‘significant risks which would affect the judgement of a reasonable patient’.
‘Significant’ has not been legally defined, but the GMC requires doctors to tell patients about ‘serious or frequently occurring’ risks.
In addition if patients make clear they have particular concerns about certain kinds of risk, you should make sure they are informed
about these risks, even if they are very small or rare. You should always answer questions honestly. Sometimes, patients may make
it clear that they do not want to have any information about the options, but want you to decide on their behalf. In such
circumstances, you should do your best to ensure that the patient receives at least very basic information about what is proposed.
Where information is refused, you should document this overleaf or in the patient’s notes.
The law on consent
See the Department of Health’s Reference guide to consent for examination or treatment for a comprehensive summary of the law
on consent https://www.gov.uk/government/publications/reference-guide-to-consent-for-examination-or-treatment-secondedition
NB. Consent form to be filed in the patient’s record correspondence section, as per hospital guidelines or with integrated care
pathway
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Consent form 4
Form for adults who are unable to consent to investigation or treatment

Please remove interleaf prior to completing page 2 and 3

Patient details
(or pre-printed label)

Patient’s surname / family name
Patient’s first name/s
Date of birth

Age

NHS number or hospital number
Male

Female

Responsible health professional Job
title
Special requirements
(e.g. other language/other communication method)

NB. Consent form to be filed in the patient’s record correspondence section, as per hospital
guidelines or with integrated care pathway
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Patient details
Name:

Consent Form 4

(or pre-printed label)

DOB:
Hosp. No:

All sections to be completed by health professional proposing the procedure
A) Details of procedure or course of treatment proposed

……………………………………...……………………………….………….……………………………………….
……………………………………...……………………………….………….……………………………………….

(NB see guidance to health professionals overleaf for details of situations where court approval must first be sought)

B) Assessment of patient’s capacity
I confirm that the patient lacks capacity to give or withhold consent to this procedure or course of treatment
because of an impairment of the mind or brain or disturbance affecting the way their mind or brain works (for
example, a disability, condition or trauma, or the effect of drugs or alcohol) and they cannot do one or more of
the following:
understand information about the procedure or course of treatment
retain that information in their mind
use or weigh that information as part of the decision making process or communicate their decision (by talking,
using sign language or any other means)
Further details (excluding where patient unconscious): for example how above judgements reached; which
colleagues consulted; what attempts made to assist the patient make his or her own decision and why these were
not successful.
……………………………………...…………………………………………………………….………….………….
……………………………………...…………………………………………………………….………….………….

C) Assessment of patient’s best interests

I am satisfied that the patient has not refused this procedure in a valid advance decision. As far as is reasonably
possible, I have considered the person’s past and present wishes and feelings (in particular if they have been
written down) any beliefs and values that would be likely to influence the decision in question. As far as
possible, I have consulted other people (those involved in caring for the patient, interested in their welfare or
the patient has said should be consulted) as appropriate. I have considered the patient’s best interests in
accordance with the requirements of the Mental Capacity Act and believe the procedure to be in their best
interests because:
……………………………………...……………………………….………….…………………………….……….
……………………………………...……………………………….……………………………….…….………….
(Where the lack of capacity is likely to be temporary, for example if patient unconscious, or where patient has
fluctuating capacity)

The treatment cannot wait until the patient recovers capacity because:
……………………………………...……………………………….………….……………………………..…….
……………………………………...……………………………….………….……………………………..…….
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Patient details
Name:

Consent Form 4

(or pre-printed label)

DOB:
Hosp. No:

……………………………………...……………………………….………….…………………………..……….

D)

Involvement of the patient’s family and others close to the patient

The final responsibility for determining whether a procedure is in an incapacitated patient’s best interests lies
with the health professional performing the procedure. However, it is good practice to consult with those close
to the patient (eg spouse/partner, family and friends, carer, supporter or advocate) unless you have good
reason to believe that the patient would not have wished particular individuals to be consulted, or unless the
urgency of their situation prevents this. “Best interests” go far wider than “best medical interests”, and include
factors such as the patient’s wishes and beliefs when competent, their current wishes, their general well-being
and their spiritual and religious welfare.
(to be signed by a person or persons close to the patient, if they wish)
I/We have been involved in a discussion with the relevant health professionals over the treatment
of……………………...………………………(patient’s name). I/We understand that he/she is unable to give his/her
own consent, based on the criteria set out in this form. I/We also understand that treatment can lawfully be
provided if it is in his/her best interests to receive it.
Any other comments (including any concerns about decision)
……………………………………...……………………………….………….……………………………………….
……………………………………...……………………………….………….……………………………………….
Name: ……………………………………..………Relationship to patient:…………………………………
Address (if not the same as patient) …………….………………………………………………………………......................................................
……………………………………...……………………………….………….………………………………
Signature: …………………………………….…………..

Date: ………..…….……………….…………..

If the person close to the patient was not available in person, has this matter been discussed in any other way (eg
over the telephone?) Yes No
Details:
……………………………………...……………………………….………….………………………………..…….
……………………………………...……………………………….………….…………………………………..….

Independent Mental Capacity Advocate (IMCA)
For decisions about serious medical treatment, where there is no one appropriate to consult other than
paid staff, has an Independent Mental Capacity Advocate (IMCA) been instructed?
No
Yes
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Details: ……………………………………………………………………………………………………………
Signature: …………………………………….…………..

Date: …………..…….……………….…………..

Patient details
Name:

Consent Form 4

(or pre-printed label)

DOB:
Hosp. No:

E) The patient has an attorney or deputy
Where the patient has authorised an attorney to make decisions about the procedure in question under a Lasting
Power of Attorney or a Court Appointed Deputy has been authorised to make decisions about the procedure in
question, the attorney or deputy will have the final responsibility for determining whether a procedure is in the
patient’s best interests.
Signature of attorney or deputy ………………………………………….. Date:……………………………
I have been authorised to make decisions about the procedure in question under a Lasting Power of Attorney / as
a Court Appointed Deputy (delete as appropriate). I have considered the relevant circumstances relating to the
decision in question (see section C) and believe the procedure to be in the patient’s best interests.
Any other comments (including the circumstances considered in assessing the patient’s best interests)
Signature…………………………………………………..

Date…………………..

Signature of health professional proposing treatment
The above procedure is, in my clinical judgement, in the best interests of the patient, who lacks capacity to consent
for himself or herself. Where possible and appropriate I have discussed the patient’s condition with those close to
him or her, and taken their knowledge of the patient’s views and beliefs into account in determining his or her best
interests.
I have/have not sought a second opinion.
Signature: (Health professional) …………………………………….…

Date: .. ……………………

Name: (PRINT) ……..………………………. ………………………….. Job title: ……. .…………... Where second opinion
sought, s/he should sign below to confirm agreement: Signature: (Health professional)
…………………………………….…

Date: .. ……………………

Name: (PRINT) ……..………………………. ………………………….. Job title: ……. .…………...
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Name of Consultant in charge of patient care………………………………………………………………..

Guidance to health professionals for Consent Form 4 (to be read in conjunction with consent policy)
This form
This form should only be used where it would be usual to seek written consent but an adult patient (16 or over)
lacks capacity to give or withhold consent to treatment. If an adult has capacity to accept or refuse treatment, you
should use the standard consent form and respect any refusal. Where treatment is very urgent (for example if the
patient is critically ill), it may not be feasible to fill in a form at the time, but you should document your clinical
decisions appropriately afterwards. If treatment is being provided under the authority of Part IV of the Mental
Health Act 1983, different legal provisions apply and you are required to fill in more specialised forms (although in
some circumstances you may find it helpful to use this form as well). If the adult now lacks capacity, but has made a
valid advance decision to refuse treatment that is applicable to the proposed treatment then you must abide by
that refusal. For further information on the law on consent, see the Department of Health’s Reference guide to
consent for examination or treatment (www.doh.gov.uk/consent).
When treatment can be given to a patient who is unable to consent
When treatment can be given to a patient who lacks the capacity to consent
All decisions made on behalf of a patient who lacks capacity must be made in accordance with the Mental
Capacity Act 2005. More information about the Act is given in the Code of Practice. Treatment can be given to a
patient who is unable to consent, only if :
 the patient lacks the capacity to give or withhold consent to this procedure AND
 the procedure is in the patient’s best interests.
Capacity
A person lacks capacity if they have an impairment or disturbance (for example, a disability, condition or trauma,
or the effect of drugs or alcohol) that affects the way their mind or brain works which means that they are unable
to make a specific decision at the time it needs to be made. It does not matter if the impairment or disturbance is
permanent or temporary. A person is unable to make a decision if they cannot do one or more of the following
things:
•Understand the information given to them that is relevant to the decision.
•Retain that information long enough to be able to make the decision.
•Use or weigh up the information as part of the decision- making process.
Communicate their decision - this could be by talking or using sign language and includes simple muscle
movements such as blinking an eye or squeezing a hand.
You must take all steps reasonable in the circumstances to assist the patient in taking their own decisions. This may
involve explaining what is involved in very simple language, using pictures and communication and decision-aids as
appropriate. People close to the patient (spouse/partner, family, friends and carers) may often be able to help, as
may specialist colleagues such as speech and language therapists or learning disability teams, and independent
advocates (as distinct from an IMCA as set out below) or supporters. Sometimes it may be necessary for a formal
assessment to be carried out by a suitably qualified professional.
Capacity is ‘decision-specific’: a patient may lack capacity to take a particular complex decision, but be able to take
other more straight-forward decisions or parts of decisions. Capacity can also fluctuate over time and you should
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consider whether the person is likely to regain capacity and if so whether the decision can wait until they regain
capacity.
Best interests
The Mental Capacity Act requires that a health professional must consider all the relevant circumstances relating to
the decision in question, including, as far as possible considering:
 the person’s past and present wishes and feelings (in particular if they have been written down)
 any beliefs and values (e.g. religious, cultural or moral) that would be likely to influence the decision in
question and any other relevant factors
 the other factors that the person would be likely to consider if they were able to do so.
When determining what is in a person’s best interests” a health professional must not make assumptions about
someone’s best interests merely on the basis of the person’s age or appearance, condition or any aspect of their
behaviour. If the decision concerns the provision or withdrawal of life-sustaining treatment the health
professional must not be motivated by a desire to bring about the person’s death.
The Act also requires that, as far as possible, health professionals must consult other people, if it is appropriate
to do so, and take into account of their views as to what would be in the best interests of the person lacking
capacity, especially anyone previously named by the person lacking capacity as someone to be consulted and
anyone engaging in caring for patient and their family and friends.
Independent Mental Capacity Advocate (IMCA)
The Mental Capacity Act introduced a duty on the NHS to instruct an independent mental capacity advocate (IMCA)
in serious medical treatment decisions when a person who lacks capacity to make a decision has no one who can
speak for them, other than paid staff. IMCAs are not decision makers for the person who lacks capacity. They are
there to support and represent that person and to ensure that decision making for people who lack capacity is done
appropriately and in accordance with the Act.
Lasting Power of Attorney and Court Appointed Deputy
A person over the age of 18 can appoint an attorney to look after their health and welfare decisions, if they lack the
capacity to make such decisions in the future. Under a Lasting Power of Attorney (LPA) the attorney can make
decisions that are as valid as those made by the person themselves. The LPA may specify limits to the attorney’s
authority and the LPA must specify whether or not the attorney has the authority to make decisions about lifesustaining treatment. The attorney can only, therefore, make decisions as authorised in the LPA and must make
decisions in the person’s best interests.
The Court of Protection can appoint a deputy to make decisions on behalf of a person who lacks capacity. Deputies
for personal welfare decisions will only be required in the most difficult cases where important and necessary
actions cannot be carried out without the court’s authority or where there is no other way of settling the matter in
the best interests of the person who lacks capacity. If a deputy has been appointed to make treatment decisions on
behalf of a person who lacks capacity then it is the deputy rather than the health professional who makes the
treatment decision and the deputy must make decisions in the patient’s best interests.
Second opinions and court involvement
Where treatment is complex and/or people close to the patient express doubts about the proposed treatment, a
second opinion should be sought, unless the urgency of the patient’s condition prevents this.
The Court of Protection deals with serious decisions affecting personal welfare matters, including healthcare, which
were previously dealt with by the High Court. Cases involving:
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• decisions about the proposed withholding or withdrawal of artificial nutrition and hydration (ANH) from
patients in a permanent vegetative state (PVS)
• cases involving organ, bone marrow or peripheral blood stem cell (PBSC) donation by an adult who lacks
capacity to consent
• cases involving the proposed non-therapeutic sterilisation of a person who lacks capacity to consent to this
(e.g. for contraceptive purposes) and
• all other cases where there is a doubt or dispute about whether a particular treatment will be in a person’s
best interests (include cases involving ethical dilemmas in untested areas) should be referred to the Court for
approval. The Court can be asked to make a decision in cases where there are doubts about the patient’s
capacity and also about the validity or applicability of an advance decision to refuse treatment.
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APPENDIX C

WITHDRAWAL OF PATIENT CONSENT FORM
(for medical treatment, investigation or operation)

** N.B. This form can also be used for a parent or guardian to withdraw consent for treatment to be
given to a young person**

Patient’s Details

Surname: ……………………………………………………………………………………………………………………………………………
First Names: ………………………………………………………………………………………………………………………………………
Date of Birth: …………………………………………………………………………………………………………………………………….
Male/female: ……………………………………………………………………………………………………………………………………

This section is to be completed by the treating Clinician
This consent form has been prepared for the clinician to explain the issues that could arise if the patient
withdraws consent for the treatment, investigation or operation detailed below:
………………………………………………………………………………………………………………………………………………………
………………………………………………………………………………………………………………………………………………………
………………………………………………………………………………………………………………………………………………………
………………………………………………………………………………………………………………………………………………………
I confirm that I have explained the above issues that could arise because the patient has withdrawn
consent for the treatment, investigation or operation to the patient, in terms that in my judgment are
suited to their understanding and/or these have been explained to a parent or guardian of the patient.
Signature of Clinician: …………………………………………………………………. Date: ……………………………………………
Name of Clinician: ………………………………………………………………………………………………………………………………

This section is to be completed by the patient
I confirm that the above issues that could arise from my decision to withdraw consent for the above
treatment, investigation or operation have been explained to me. I understand the risks and wish to
continue with my decision to withdraw consent.
Full Name: ………………………………………………………………………………………………………………………………………….
Signature: ……………………………………………………………………………………………………………………………………………
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Date: …………………………………………………………………………………………………………………………………………………..
If you are making this declaration on behalf of a young person, please sign above and confirm from the
options below why you are the appropriate person to do so:
Mother/Father

Guardian

Residence order

Local Authority

Emergency Protection Order

Appendix D
Useful
contact
details:

Chief Nurse

Ext:

2216

Medical Director

Ext:

3254/3178

Patient Safety Manager

Ext:

2613

Research & Development Deputy Director

Ext:

2901

Litigation/Legal

Ext:

3497

Patient Advice Liaison Service (PALS) Team

Ext:

3553

Medical Photography via Communications

Ext:

3800
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APPENDIX E

Seeking a decision of the Court

1.

ADVICE ISSUES
In-hours, the Trust Claims and Coroners’ Team can contact the Trust’s Solicitors to obtain legal
advice on complex situations such as:
 Seeking Court Declaration on capacity or serious risks
 Withholding treatment
 Patients refusing life-saving treatment

2.

LEGAL ADVICE CAN BE REQUESTED DURING OFFICE HOURS
Office hours are Monday to Friday between 09:00 and 17:00
The initial discussion should be with the patient’s Consultant and Divisional Director; who may
then refer to the Associate Director of Quality (directly on 01932 27 6040 or via the Claims and
Coroner’s Team Paralegal on 01932 72 3647). The Quality Team would facilitate seeking legal
advice from the Trust Solicitors, Clyde & Co. Healthcare Partner.

3.

FOR CLINICAL ADVICE ‘OUT OF HOURS’ – LEGAL ADVICE NOT GENERALLY
AVAILABLE
‘Out of Hours’ would normally be between 17:00 and 09:00 Monday to Friday and all day
Saturday, Sunday and Bank Holidays.
Out of hours legal advice is not generally available. Clinical decision-making can involve seeking
advice from the following sources:
-Clinical Site Manager/Co-ordinator
-Consultant on-call
-Senior Support Manager (SSM) on-call
-Director-on-Call

4.

SEEKING A COURT ORDER
In the event that it is necessary to seek a decision of the Court it is important that this matter is
dealt with urgently. Out of hours such requests should be notified to the Director-on-Call.
Information required from the Consultant might include case history and reasons for the request,
clinical risk assessment, Liaison Psychiatry assessment, GP documentation, family views and
contact details.
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APPENDIX F
Equality Impact Assessment Summary
Name of Author: Head of Clinical Effectiveness version 9
Policy/Service: Patient Consent Policy
Background
 This Policy is Trustwide guidance on consent for clinical care, especially examination and
treatment procedures.
 Prepared by the Head of Clinical Effectiveness 6 April 2020.
The Policy was based initially on 2002 Department of Health guidance but has been modified to
reflect changes in guidance and practice in the following years.
Methodology
 The policy has no unfavourable impacts on any groups – whether by race, ethnicity,
disability, gender, religion or belief, sexual orientation, age, or otherwise.
 The Policy positively protects patients with vulnerability characteristics, in line with national
guidance.

Initial consultation considered equality issues including guidance on interpreting services for
patients with communication impairment and language other than English. The consultation was
carried out by e-mail correspondence with the above named professionals and the policy was
discussed at the Governance Forum.
The Trust provides information in different media, as appropriate, to support people with sight or
hearing disabilities, learning difficulties or low literacy skills, for whom existing resources may be
unsuitable.
Key Findings
 Describe the results of the assessment
 Identify if there is adverse or a potentially adverse impacts for any equalities groups
Conclusion
 Provide a summary of the overall conclusions

Equality impact assessment refresh in version 9 indicates applicable patient and service user
groups who are affected by the Policy have duly been considered.

Recommendations
 The Policy was re-assessed in 2020 version 9 review of the Policy, in line with good practice.
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Guidance on Equalities Groups
Race and Ethnic origin (includes gypsies and
travellers) (consider communication, access to
information on services and employment, and
ease of access to services and employment)

Religion or belief (include dress, individual
care needs, family relationships, dietary
requirements and spiritual needs for
consideration)

Disability (consider communication issues,
access to employment and services, whether
individual care needs are being met and
whether the policy promotes the involvement of
disabled people)

Sexual orientation including lesbian, gay
and bisexual people (consider whether the
policy/service promotes a culture of openness
and takes account of individual needs

Gender (consider care needs and employment
issues, identify and remove or justify terms
which are gender specific)

Age (consider any barriers to accessing
services or employment, identify and remove or
justify terms which could be ageist, for example,
using titles of senior or junior)
Social class (consider ability to access services
and information, for example, is information
provided in plain English?)

Culture (consider dietary requirements, family
relationships and individual care needs)
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APPENDIX G
LEGAL CASES STAFF OUGHT TO BE AWARE OF
New case law
Montgomery v Lanarkshire Health Board March 2015
The law on informed consent has changed following a Supreme Court judgment.
Doctors must now ensure that patients are aware of any “material risks” involved in a proposed
treatment, and of reasonable alternatives, following the judgment in the case Montgomery v
Lanarkshire Health Board.
This is a marked change to the previous “Bolam test”, which asks whether a doctor’s conduct
would be supported by a responsible body of medical opinion. This test will no longer apply to
the issue of consent, although it will continue to be used more widely in cases involving other
alleged acts of negligence.
New Test
In a move away from the ‘reasonable doctor’ to the ‘reasonable patient’, the Supreme Court’s
ruling outlined the new test: “The test of materiality is whether, in the circumstances of the
particular case, a reasonable person in the patient’s position would be likely to attach
significance to the risk, or the doctor is or should reasonably be aware that the particular patient
would be likely to attach significance to it.”
The Case
In 1999, Nadine Montgomery gave birth by vaginal delivery to Sam. The birth was complicated
by shoulder dystocia. Medical staff performed the appropriate manoeuvres to release Sam but,
during the 12-minute delay, he was deprived of oxygen and subsequently diagnosed with
cerebral palsy.
Mrs Montgomery is diabetic and small in stature and the risk of shoulder dystocia was agreed
to be 9-10%. Despite expressing concern to her consultant about whether she would be able to
deliver her baby vaginally, the doctor failed to warn Mrs Montgomery of the risk of serious injury
from shoulder dystocia or the possibility of an elective caesarean section.
Mrs Montgomery brought a claim against Lanarkshire Health Board, alleging that she should
have been advised of the 9-10% risk of shoulder dystocia associated with vaginal delivery
notwithstanding the risk of a grave outcome was small (less than 0.1% risk of cerebral palsy).
It was also alleged that delivery by caesarean section ought to have been offered to Mrs
Montgomery, and that this would have prevented the child’s injury.
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Ms B v An NHS Hospital Trust [2002] 2 All ER 449
Following an illness, Ms B became tetraplegic and reliant on an artificial ventilator. She asked
that the ventilator that was keeping her alive be switched off, and claimed that the continued
provision of artificial ventilation against her wishes was an unlawful trespass. The court was
asked to decide whether Ms B had the capacity to make the decision about whether the
ventilator should be removed. The Court held that Ms B did have capacity to refuse treatment
and had therefore been treated unlawfully. Where a patient has the capacity to make
decisions about treatment, they have the right to refuse treatment – even when the
consequences of such decisions could lead to their death. If a doctor feels unable to carry out
the wishes of the patient, their duty is to find another doctor who will do so.
Glass v United Kingdom- 61827-00 [2004] ECHR 103
The European Court of Human Rights held that a decision of health professionals to override
the wishes of the mother of a seriously ill child gave rise to a breach of Article 8 of the
European Convention on Human Rights. The court was critical of the fact that the courts were
not involved at an earlier stage, and held that, in the event of a continued disagreement
between parents and doctors about a child’s treatment, the courts should be consulted, and
particularly before the matter reaches an emergency situation.
Chester v Afshar [2004] UKHL 41
The House of Lords judgment held that a failure to warn a patient of a risk of injury inherent
in surgery, however small the probability of the risk occurring, denies the patient the chance
to make a fully informed decision. The judgment held that it is advisable that health
practitioners give information about all significant possible adverse outcomes and make a
record of the information given.
Burke v the General Medical Council [2005] 3 WLR 1132
The Court of Appeal held that the General Medical Council (GMC) guidance on withholding
and withdrawing life-prolonging treatment was lawful. A patient cannot demand a particular
treatment, but health professionals must take account of a patient’s wishes when making
treatment decisions. Where a patient with capacity indicates his or her wish to be kept alive
by the provision of Artificial Nutrition and Hydration (ANH), the doctor’s duty of care will
require the doctors to provide ANH for as long as such treatment continues to prolong life.
Where life depends upon the continued provision of ANH, ANH will be clinically indicated. A
health professional who deliberately brought that patient’s life to an end by withdrawing ANH
would be in breach of their duty of care and guilty of murder. If the patient lacks capacity, all
reasonable steps that are in the person’s best interests should be taken to prolong their life.
Although there is a strong presumption in favour of providing life-sustaining treatment, there
are circumstances when continuing or providing life-sustaining treatment stops providing a
benefit to a patient and is not clinically indicated.
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Appendix H
Seeking consent: remembering the patient’s perspective

What do
they think
is wrong
with me?

Maybe I’d like
to talk it over
with my family
before I decide

What
treatment
might help?

Can I
drive/work/look
after my family
afterwards?

How would
it help me?

Patient
Will I have
to stay in
hospital?
How long
for?

What would
lit involve?

What are the
risks and
benefits of the
alternatives?

Will it hurt?

Are there
any
alternatives?
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